CHAPTER 13

. CHAPTERI3
The Final Conquest

COURTS AND PRISONS. Prior to 1896, there were no courts in Indi-
an Territory with authority over white people. As

the number of whites in the area increased, this
became a problem. Therefore, in 1871, the Unit-
ed States District Court at Fort Smith, Arkansas,
was given authority to try cases from Indian Ter-
ritory involving whites, as well as cases in which
Indians were charged with violating federal laws.
For those who were convicted and sentenced

to prison terms, facilities for incarceration were
leased from the federal prison at Leavenworth,
Kansas.

The court was many miles from all but the
easternmost settlements in Indian Territory.
Sometimes the greatest problem in bringing a
lawbreaker to justice was getting him to court. If

a criminal made it to court, and if he was con-
victed of a crime, the new problem was getting
him to prison. Many men and a few women died
on the trail to Fort Smith or Leavenworth. Some
were law officers; some were suspects or convicted
criminals. However, considering the length of
the journeys and the opportunities for escape, it

is probably surprising that anyone ever made it
alive.

Judge Isaac C. Parker

THE HANGING JUDGE. Judge Isaac Parker was appointed to the
Fort Smith court in 1875. Appalled at the crime rate in the Territory,
he began to assess high penalties for breaking the law. In his twenty-one
years on the bench in Fort Smith, he imposed punishment on 9,000 con-
victed criminals, including eighty eight who were sentenced to death by
hanging. He became notorious as the “Hanging Judge of Fort Smith.”

THE FORT SMITH COURT. The Indians hated the Fort Smith
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court. They repeatedly requested the establishment of a federal court in
Muskogee. They cited as a reason the distance they were forced to travel
in order to receive justice from a white man’s court. Complicated situa-
tions often created conflicts of authority between the Fort Smith court
and courts in the Indian nations. In Harlow’s Oklahoma History, 4th edi-
tion, Victor E. Harlow wrote:

On one occasion marshals from Fort Smith entered a Cherokee court
where a murder trial was in progress and attempted to arrest the accused
on another charge of attempted murder of a white man. The Indians
resisted and in the fight which followed, seven of the marshals and six of
the Indians were killed and a number wounded, including the judge of
the court.

He added that “no other federal agency was so hated by the Indians
or so distrusted” as the United States District Court at Fort Smith.
Nevertheless, that court maintained jurisdiction over certain matters in
Indian Territory until 1883. In that year, the Federal District Courts in
Texas and Kansas were empowered to hear cases involving whites and
cases involving Indian violation of federal laws from the Chickasaw
Nation and part of the Choctaw Nation. Then, in 1896, three United
States District Courts were established in Indian Territory, removing
jurisdiction of the Fort Smith court from all of Indian Territory.

OUTLAWS. Numerous whites had enjoyed the far-removed jurisdic-
tion of the Fort Smith court. With justice so many miles away, Indian
Territory appeared to some to be the perfect place to escape prosecu-
tion for crimes committed in other states. Outlaws such as Jim Reed,

Jesse James, Cole Younger, and Bill Doolin often took refuge in Indian

Territory. A favorite stopover was “Younger’s Bend,” a farm belonging Belle Star and Blue
to Belle Starr. Duck photographed in
Not all outlaws in Indian Territory were white. The Starrs, an early-day 1876 by photographers
Harris and Fwing.

Cherokee family, began careers outside the law by opposing the Cherokee
government. In 1843, the Cherokee National Council authorized Chief
John Ross to offer a reward of $1,000 each for the capture of Thomas
Starr, Ellis Starr, and Bean Starr. They had committed murders in their
opposition to the political group in power. They were later killed in gun
battles with the Cherokee police.

The Cook Gang, of which Cherokee Bill was a member, was made
up of black men, mostly Cherokee freedmen. Crawford “Cherokee
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Belle Starr was one

of the most notorious
outlaws in early

Oklabhoma.
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Bill” Goldsby was the son of a Buffalo soldier and a black woman who
also reportedly had some Indian and some white ancestry. Goldsby was
tried in Cherokee courts and sentenced on one occasion to a seven-year
term in Cherokee prison. He escaped and was recaptured several times.
Goldsby was later convicted of murdering a Nowata depot agent and was
sentenced by Judge Parker to hang. On March 17, 1896, standing on
the gallows, he was given the chance to speak to
the crowd of spectators who had come to watch
the hanging. “I came here to die, not to make a
speech,” he said. At 2:30 p.m. that day, he com-
pleted his mission, one of the last of the Hanging
Judge’s condemned.

DEPUTIES. During his tenure as judge, Isaac
Parker appointed 200 deputies to enforce the law
in Indian Territory. Sixty-five of them were killed
while attempting to perform their duties. In 1883,
approximately one-fourth of the 74,000 square
miles of the Territory was placed under the ju-
risdiction of the United States District Court of
Kansas, and a second fourth was placed under the
jurisdiction of the United States District Court of
northern Texas. Kansas presided over the north-
ern half of the western part of the Territory and Texas presided over the
southern half. Hence, Judge Parker’s responsibilities were cut in half in
Indian Territory.

MAJOR CRIMES ACT. In 1885, however, the Major Crimes Act
limited the authority of the Indian tribal courts. Cases involving mur-
der, manslaughter, rape, assault, arson, burglary, and larceny were tried in
the federal courts. Only civil cases and lesser crimes were handled by the
tribal courts. In 1888 the tribal courts were abolished altogether.

GOLD AND SILVER. One of the activities which brought outsiders
into Indian Territory was the reported discovery of gold and other miner-
als. In 1889, ancient Spanish gold mines were discovered near Purcell.
The same year, S.E. Ford found both gold and silver in Old Greer Coun-
ty, at that time in dispute with Texas. In 1890, gold and silver deposits
were reported in the Arbuckle Mountains and in the eastern Cherokee



Nation. In 1891, gold was discovered near Chandler. These and other re-
ports brought prospectors on the run, although not in the numbers which
had overrun California and Colorado. Small amounts of gold and silver
were extracted from the ground by 1904, but prospecting and speculation
continued until 1918, especially in the Wichita Mountains.

OIL. Another mineral discovered in Oklahoma was oil. Although the
Indians had used the substance from the “Medicine Springs” for rheuma-
tism cures and for other

medicinal purposes
for many years, oil did
not merit commercial
production in the Ter-
ritories until 1889. In
August, Edward Byrd,
an intermarried white
citizen of the Cherokee
Nation, struck oil at
thirty-seven feet at a
location near Chelsea.
The well produced a
half-barrel of “light
green oil” daily, which
was sold as livestock

“dip” to cattlemen.
Soon afterward other
wells were drilled, and the petroleum industry blossomed in Indian Terri-
tory.

PROPERTY OWNERSHIP. Although whites continued to pour into
the Territory, they were at a disadvantage concerning property. Non-
citizens could not own land, and their children could not attend tribal
schools. They also had very little government and no voice in the govern-
ment that was provided for them. The fact that most were in the Territory
illegally seemed not to disturb them. They saw only that the Indians held
all the advantages and they had none.

Citizens in surrounding states sympathized with their relatives in the
Territory. Congress, which had stopped making treaties in 1871, was
not inclined to worry about the treaties it had made in the past. In 1887

General Pleasant

Porter discusses the

affairs of the Creek

Nation with Dawes
Commissioners.
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Congress passed the Dawes Allotment Act. It
provided for allotments in severalty for all the
Indian tribes in the United States except the
Five Civilized Tribes and the Peoria Confedera-
tion (the tribes under administration of the
Quapaw agency). “Allotments in severalty” was
a phrase that meant portions of land would

be allotted, or given, “in severalty” (in sev-

eral different portions) to individual owners.
Tribal lands no longer belonged to the tribe as
a group. Indian citizens would each be given a
specific amount of land, usually 160 acres. This
would free lands for white ownership.

THE ORGANIC ACT. The Organic Act of
1890, which set up the government for Okla-
homa Territory, also allowed for the admission
of each tribal area to the Territory of Oklahoma
as it was opened to white settlement. Except
for the Big Pasture area on the Red River, all
western Indian Territory was opened to white
settlement by 1901 and was part of Oklahoma
Territory.

THE DAWES COMMISSION. After
March 2, 1889, only the Five Civilized Tribes
were unaffected by the Dawes Act. In March
1893, Congress passed the annual Indian Ap-
propriations Act with an addition to the act
establishing the Dawes Commission. The job
of the commission was to persuade the Five
Civilized Tribes to accept allotments in severalty
in exchange for their tribal lands.

Most Indians vigorously protested the work
of the commission. They were aided by some
whites who feared that their land leases would
be abolished. A group of noncitizen whites
organized the United States Citizen Protective
League and effectively stopped interference
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with their land holdings in the Chickasaw Na-
tion.

At the same time, a small group of Indians
fought for United States citizenship and owner-
ship of property by individuals. The commis-
sion met unified refusal in the leaders of the
five tribes in 1894 and in 1895.

The Dawes Commission created rolls to de-
termine tribal membership for land allotment
purposes. Freedmen were listed on separate
rolls from “by blood” tribal members, even if
they had Native ancestry. The “Freedmen Roll”
included people formerly enslaved by tribal
citizens (mostly from the Cherokee, Choctaw,
Chickasaw, Creek, and Seminole tribes). Those
on the“By Blood Roll” included people who
were considered of Native descent.

Placement on the Freedmen Roll was often
based on ancestry from enslaved people, resi-
dency in tribal territory, and/or association
with tribal members, not necessarily blood
quantum or cultural participation.

FORCIBLE ENROLLMENT. On June 10,
1896, Congtess instructed the Dawes Commis-
sion to begin enrolling (or registering) tribal
members without tribal government permis-
sion. The bill they passed further stated that
the United States had the duty to “establish a
government in the Indian Territory which will
fix the many inequalities and discriminations
now existing in said Territory and afford need-
ful protection of the lives and property of all
citizens and residents thereof.” The purpose of
the bill persuaded the tribal leaders to begin

negotiations.

THE ATOKA AGREEMENT. The Choc-

taws and Chickasaws began negotiations with



the commission in the winter of 1896. The Atoka
Agreement was signed at Atoka, Indian Territory,
on April 23, 1897. It provided for reservation of
coal and asphalt lands, a/lotment of land to indi-
vidual tribesmen, and the continuation of tribal
government for eight years, beginning March 4,
1898. At the end of the eight years of reigning
tribal government, the Choctaws and Chickasaws
were to become citizens of the United States. The
agreement further authorized the survey of tribal
lands and the sale of townsites. It also abolished
the tribal judicial system and placed all court
cases under the authority of the United States
District Court.

The Choctaw and Chickasaw councils ap-
proved the agreement, as did the Choctaw people,
but the Chickasaw people refused the agreement by election. The pact
required full agreement of both tribes to become effective because their
lands were held together.

THE SEMINOLE AGREEMENT. The Seminoles signed a similar
agreement with the Dawes Commission, which was ratified by Congress
on 1, 1898. The Creek agreement, drawn on September 17, 1897, was
rejected by the Creek council at the advice of full-blood leader Sands.

THE CURTIS ACT. Thus, after five years, the only legal agreement
which was actually made by the Dawes Commission with the Five Civi-
lized tribes was the Seminole agreement. Congress became impatient.

U.S. Representative Charles Curtis of Kansas, a member of the Kaw tribe,

had introduced a bill in 1896 authorizing the allotment of Indian Terri-
tory lands without the approval of the tribes. Congress considered the

bill again and passed it with Presidential approval on June 28, 1898. The

Curtis Act provided that:

1. The Dawes Commission should allot the tribal lands whenever the citi-
zenship rolls were completed.

2. Coal, oil, and asphalt lands would be leased by the Secretary of the Inte-

rior.
3. Townsites would be surveyed and towns incorporated.

The Dawes Commission
(Bottom row) M. H.
Kidd, H. L. Dawes,

A. S. McKennon
commissioners. (lop
row) A. L. Wright,
secretary; Anna L.
Dauwes, assistant;
and H. M. Jacoway,
stenographer.
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The Snake Gang

under arrest in

1901. Photograph by
Robertson Studio in
Muskogee
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4. All residents of the towns would have the right
to vote.

5. Free public schools would be established.

6. An individual could not enclose more land
than was allotted him or ber.

7. Tribal funds would no longer be paid to tribal
governments or officers, but to individual tribesmen.

8. All tribal courts would be abolished as of June
28, 1898, and tribes would be subject to the laws of the United States and
Arkansas.

9. The Atoka and Creek agreements were fully explained and ratified,
subject to ratification by the tribes. If the tribes accepted the Atoka and Creek
agreements, the Curtis Act would be null and void.

The Curtis Act was the enactment of the bill passed in 1871 abolish-
ing treaties with Indians as sovereign nations. It was the final conquest of
the Native Americans. While the United States Government never forc-
ibly conquered the Indians, the power of the native nations was gradually
diminished over the years, as were their lands. With the Curtis Act or the
alternative agreements, their governments were finally abolished and their
lands reduced to holdings of 160 acres for each person. They were made
powerless and subject to laws which many Native people did not under-
stand.

Despite the decision of Congress to educate the Indians about the
American government and property ownership systems, provisions were
never made for these benefits.

The Choctaws and Chickasaws approved the Atoka agreement on April
24, 1898, by election. On March 8, 1900, the Cherokees made an agree-
ment, but the tribe refused the agreement by election. A new, almost
identical, agreement was negotiated and subsequently approved by the tribe
on August 7, 1902.

The Creeks ratified their agreement on May 25, 1901. By virtue of
these agreements, all tribal governments were abolished on March 4,

1906.

THE CRAZY SNAKE REBELLION. In January, 1901, full-blood
Creeks under the leadership of Chitto Harjo, or Crazy Snake, made pub-
lic their intention of retaining the old tribal government. Harjo claimed

that his rights under the old treaties were preserved by his service as a
Union soldier in the Civil War. He became a Creek chief in 1900 and



attempted to enforce old laws and customs.
He and his followers penalized tribesmen who
accepted allotments and denied the old laws,
whipping some of them as punishment for
their disobedience.

Soldiers from Fort Reno arrested ninety-
four “Snake” Creeks, who were later brought
before Judge John R. Thomas in Muskogee.
Thomas reprimanded them and pointed out the
hopelessness of their actions. Some of Harjo’s
followers returned home to accept allotments.
Harjo and a core group were still attempting
to restore tribal government through federal
courts twenty years later. They refused to select
allotments, so selections were made for them,
and the Crazy Snake Rebellion was considered
by federal officers to be over.

OTHER RESISTANCE. Cherokees resisted
by refusing to choose allotments. As with the
Creeks, selections were made for those who
did not select for themselves, and eventually all
tribal allotments were made.

The Seminoles, who fought vigorously against
removal from Florida in the 1830s, were the
first to accept allotments, and their allotments
were distributed by early 1903. Others pro-
gressed more slowly. Many tribal leaders in-
sisted upon compliance by the United States
with treaty agreements which promised that
Indian Territory would not be included in a
state unless agreed to by the Indians. Further,
they claimed that it would take them twenty-
five years to get ready for statehood.

Under the allotment system, tribesmen were
not allowed to sell their property for twenty
five-years, but no provision was made for delay-

ing statehood.
GUARDIANSHIP. The Bureau of Indian

Affairs (BIA), created in 1824 within the U.S.
War Department, was tasked with managing
relations between the federal government and
Native American tribes. Over time, it assumed
a “guardian” role over Indigenous resources,
lands, trust accounts, and financial interests —
a role that was rife with paternalism, corrup-
tion, and exploitation, particularly during the
early 20th century. The experience of the Osage
Nation offers a striking case study of these
dynamics.

In 1906, Congress passed the Osage Allot-
ment Act, a law that dramatically reshaped
the Osage Nation’s relationship to its lands
and resources. Unlike other tribes whose lands
were fully privatized and opened to settlers, the
Osage retained communal ownership of their
mineral rights (oil, gas, coal, etc.).

Surface lands (farmland and homesites) were
allotted individually to tribal members, but the
mineral estate remained a shared tribal trust,
generating collective royalties. Each enrolled
Osage member received a “headright”, repre-
senting a share in the tribe’s mineral income.
Headrights could be inherited but not sold to
non-Osage individuals at the time.

This setup initially protected Osage wealth,
but also made them targets.

Recognizing the immense oil wealth flow-
ing to the Osage (often tens of thousands of
dollars annually per person — millions today),
Congress and the Department of the Interior
imposed controls. In 1921, a law mandated
that any Osage of half or more Native blood be
assigned a white guardian to manage his or her
financial affairs if deemed “incompetent” — of-
ten determined solely by race. Guardians could
be local lawyers, bankers, or businessmen,
many of whom viewed their wards’ wealth as an
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opportunity for self-enrichment.

The BIA, along with local courts, sanctioned and supervised these
arrangements, reinforcing the racist assumption that Native Americans
could not handle their own money.

The guardianship system quickly became a vehicle for embezzlement.
Guardians stole vast sums under the guise of managing accounts. Guard-
ians encouraged “wards” to incur debts or sell lands at below-market
prices.

Most infamously, white settlers married into Osage families, gained
control of their headrights through inheritance, and sometimes orches-
trated the murders of Osage individuals.

This period became known as the “Osage Reign of Terror” (1921—
1925). The violence, fraud, and legal indifference led to dozens of Osage
deaths. Eventually, the FBI (newly formed at the time) investigated,
leading to the prosecution of some perpetrators — but only after massive
pressure and with limited justice achieved. The Osage case exemplifies
broader patterns in U.S. Indian policy. Indigenous peoples were treated as
perpetual minors under federal “protection.” Native land and wealth were
systematically extracted for the benefit of non-Native individuals and in-
stitutions. Courts and federal agencies actively facilitated the exploitation
under the guise of “guardianship.”

The Bureau of Indian Affairs’ guardianship system, especially as seen
through the Osage experience, reveals deep-seated racial prejudices em-
bedded in U.S. Indian policy. While structured as “protection,” it facili-
tated the theft of Native wealth through legal mechanisms, contributing
to the long-term economic oppression of Indigenous communities.

DISCUSSION QUESTIONS

1. What were the major problems in the earliest judiciary system for
Indian Territory and how were the problems solved?

2. Why did the Indians request the establishment of a federal court in
Indian Territory?

3. Why did outlaws take refuge in Indian Territory?

4. Trace the right of non-Indians to own property in Indian Territory,
from the time of Indian settlement to the opening of unoccupied lands
for white settlement.

5. Trace the movement from land ownership by the Indian tribes to a/-
lotments by severalty.



